United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




TRANSCRIPT OF RECORD, 


Court of Appeals of the District of Columbia. 


APRIL TEMURI 


No. 2 



15 


LOUIS I\ SHOEMAKER. APPELLANT. 


vs. 


DANIEL CARROLL DI GOES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED FEBRUARY 29, 1916. 
PRINTED APRIL 15, 1916. 














Court of Appeals of the District of Columbia. 

APRIL TERM, 1916. 

No. 2930. 


LOUIS P. SHOEMAKER, APPELLANT, 

V8. 

DANIEL CARROLL DIGGES, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. Print 


Caption .... 

Declaration . 

Particulars of demand. 

Affidavit of Daniel Carroll Digges... 

Pleas . 

Affidavit of Louis P. Shoemaker. 

Joinder in issue. 

Memorandum: Verdict for plaintiff... 

Motion for new trial. 

Order overruling motion for new trial and judgment on verdict 

ordered; judgment; appeal noted. 

Memoranda: Appeal bond approved and filed; time? to submit 
bill of exceptions and to file transcript of record extended; 
bill of exceptions submitted; time to file transcript of record 

extended. 

Order making bill of exceptions part of record. 

Assignment of errors... 

Designation of reced'd. 

Clerk’s certificate. 

Bill of exceptions. 

Testimony of Charles E. Gannon. 

Daniel C. Digges.... 

Fulton R. Gordon.. 

Plat .... 

Testimony of Louis P. Shoemaker. 

Charge to jury.. 



8 

9 

9 

10 

11 

12 

12 

18 

27 

29 

38 

42 


6 

6 

6 

7 

7 

8 
8 

12 

18 

19 

25 

28 


Judd & Detweeleb (lire.), Pbintebs, Washington, D. C., April 4, 1916. 































Court of Appeals of the District of Colombia. 


No. 2930. 

Louis P. Shoemaker, Appellant, 

vs. 

Daniel Carroll Digges. 


a Supreme Court of the District of Columbia. 

At Law. No. 56958. 

Daniel Carroll Digges, Plaintiff, 

vs. 

Louis P. Shoemaker, Defendant. 

United States op America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed June 2, 1914. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56958. 

Daniel Carroll Digges, Plaintiff, 

vs. 

Louis P. Shoemaker, Defendant. 

The plaintiff, Daniel Carroll Digges, sues the defendant, Louis P. 
Shoemaker, for money payable by the defendant to the plaintiff for 
goods sold and delivered by the plaintiff to the defendant; and for 
work done and materials provided by the plaintiff for the defendant 
at his request; and for money lent by the plaintiff to the ‘defendant; 
and for money paid by the plaintiff for the defendant at his request; 
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and for money received by the defendant for the use of the plaintiff; 
and for money found to be due from the defendant to the plaintiff 
on accounts stated between them. 

And the plaintiff claims Six thousand three hundred and thirty 
two dollars and fifty cents, with interest thereon from the 1st day of 
July, 1911, according to the Particulars of Demand hereto annexed, 
besides costs. 

PEYTON GORDON, 
Attorney for Plaintiff. 

Particulars of Demand. 

******* 

Louis P. Shoemaker to Daniel Carroll Digges, Dr.: 

To services rendered by the plaintiff, Daniel Carroll Digges, as a 
real estate broker, to the defendant, Louis P. Shoemaker, in 

2 finding and procuring a purchaser for the real estate herein¬ 
after described and in bringing about a sale of said real estate 

to Fulton R. Gordon, said sale resulting in a deed dated August 19, 
1911, and recorded August 29th, 1911, in Liber 3442, folio 439 of 
the Land Records of the District of Columbia, conveying to said 
Gordon the following described land and premises, situate in the 
District of Columbia, namely: 

Part of “Resurvey” on “New Seat” “Vale” and “Fellowship,” de¬ 
scribed as follows, viz: Beginning at an old stone in the East line of 
the Broad Branch Road, at the Northwest corner of the land con¬ 
veyed to John Mullen by deed recorded in Liber No. 565 folio 85 
of the Land Records of the District of Columbia, and running thence 
with the east line of said road, North 18 degrees, 49 minutes, 30 
seconds west, 532.01 feet by Levy Court Stone; thence North 19 de¬ 
grees, 12 minutes, 30 seconds West, 708. 58 feet to a Levy Court 
Stone, thence leaving said road, and running with the outlines of 
said tract of land called “Resurvev on New Seat,” North 40 degrees, 
20 minutes, 30 seconds East, 722.27 feet to an old stone; thence still 
with said outlines, North 1 minute, 30 seconds West, 153.52 feet to 
an old stone in the Southwest corner of the land conveyed to Jones 
by deed recorded among the said Land Records in Liber No. 733 folio 
462; thence with said Jones’ land, North 78 degrees, 45 minutes, 30 
seconds East, 598.22 feet to an old stone; thence still with said Jones’ 
land North 2 degrees, 20 minutes, 30 seconds West, 713. 19 feet to 
an old stone; thence North 88 degrees, 30 minutes, 30 seconds East, 
109.17 feet to an old stone; thence South 50 degrees, 32 minutes, 30 
seconds East, 110 feet to an old stone; thence South 83 degrees, 4 
minutes, 30 seconds East, 40.53 feet to an old stone, the last 3 

3 courses being with the Milk House Ford Road; thence South 
10 degrees, 13 minutes East, with, the outlines of said tract 

of land called “Resurvey on New Seat,” 684.41 feet to an old stone; 
thence with the line between Bradley’s and Shoemaker’s land, estab¬ 
lished by deeds recorded among said Land Records in Liber No. 638 
folio 446 and Liber No. 642 folio 127 South 6 degrees, 34 minutes, 
West 2014.24 feet to an old stone in the North fine of the land of 
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said Mullen thence with said Mullen’s land North 86 degrees, 51 
minutes West, 747.66 feet to said first mentioned old stone in the 
East line of the Broad Branch Road, and to the point of beginning 
$6,332.50. To Interest from July 1, 1911, —. 


'Affidavit. 

******* 

District of Columbia, ss : 

Daniel Carroll Digges being first duly sworn on oath deposes and 
says, that he is the plaintiff in the above entitled cause and in which 
Louis P. Shoemaker is named as defendant; that he has a good and 
just cause of action against the said Shoemaker, and the grounds 
of said action are as follows: That affiant is now and was at all the 
times hereinafter mentioned and referred to a real estate broker 
within the District of Columbia; that on or about March 1, 1911, the 
said Shoemaker engaged and employed the said Digges to find and 
procure a purchaser for a certain piece or parcel of land situate in 
the District of Columbia and described as follows: Part of “Resur¬ 
vey” on “New Seat” “Vale” and “Fellowship,” Beginning at an old 
stone in the East line of the Broad Branch Road, at the Northwest 
comer of the land conveyed to John Mullen by deed recorded 
4 in Liber No. 565 folio 85 of the Land Records of the District 
of Columbia, and running thence with the east line of said 
road, North 18 degrees, 49 minutes, 30 seconds West, 532.01 feet to 
Levy Court Stone; thence North 19 degrees, 12 minutes, 30 seconds 
West, 708.58 feet to a Levy Court Stone, thence leaving said road, 
and running with the outlines of said tract of land called “Resurvey 
on New Seat,” North 40 degrees, 20 minutes, 30 seconds East, 722.27 
feet to an old stone; thence still with said outlines, North 1 minute, 
30 seconds West, 153.52 feet to an old stone in the Southwest comer 
of the land conveyed to Jones by deed recorded among the said Land 
Records in Liber No. 733 folio 462; thence with said Jones’ land, 
North 78 degrees, 45 minutes, 30 seconds East, 598.22 feet to an old 
stone; thence still with said Jones’ land North 2 degrees, 20 minutes, 
30 seconds West, 713.19 feet to an old stone; thence North 88 degrees, 
30 minutes, 30 seconds East, 109.17 feet to an old stone; thence 
South 50 degrees, 32 minutes, 30 seconds East, 110 feet to an old 
Stone; thence South 83 degrees, 4 minutes, 30 seconds East, 40.53 
feet to an old stone, the last 3 courses being with the Milk House 
Ford Road; thence South 10 degrees, 13 minutes, East, with the out¬ 
lines of said tract of land called “Resurvey on New Seat,” 684.41 
feet to an old stone; thence with the line between Bradley’s and 
Shoemaker’s land, established by deeds recorded among said Land 
Records in Liber No. 638 folio 446 and Liber No. 642 folio 127 
South 6 degrees, 34 minutes West, 2014.24 feet to an old stone in 
the North line of the land of said Mullen thence with said Mullen’s 
land North 86 degrees, 51 minutes West, 747.66 feet to said first 
mentioned old stone in the East line of the Broad Branch Road, and 
to the point of beginning, and agreed to pay said Digges the usual 
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and customary commission for such services; that the said 
5 Digges did find a purchaser of said land and premises in the 
person of Fulton R. Gordon and did bring about a sale of 
said real estate on July 1, 1911, to the said Gordon for the sum of 
one hundred twenty-six thousand six hundred and fifty dollars which 
sale resulted in a deed of said land to the said Gordon dated August 
19, 1911, and recorded August 29, 1911, in Liber No. 3442 Folio 
439 of th-i Land Records of the District of Columbia; that the 
usual and customary commission for said services is 5 per cent of the 
purchase price of the property sold; that said Shoemaker has not 
paid the said Digges for said services nor for any part thereof; and 
there is now justly due and owing to affiant from the said Shoemaker 
by reason of said services the sum of six thousand three hundred and 
thirty-two dollars and fifty cents with interest thereon from July 
1st, 1911, exclusive of all set-offs and just grounds of defense. 

DANIEL CARROLL DIGGES. 

Subscribed and sworn to before me this 2nd day of June, 1914. 

[seal.] W. D. BOWERMAN, 

Notary Public, D. C. 


Pleas. 

Filed June 11, 1914. 

******* 

1. This defendant, for plea to the declaration in this cause says he 
never promised in manner and form as the plaintiff hath alleged. 

2. And for a further plea to said declaration, by leave of the Court 

first had and obtained, this defendant says he is not indebted 
6 to the plaintiff, in manner and form as the plaintiff hath 
alleged. 

WM. G. JOHNSON, 
Attorney for Defendant. 

Affidavit. 

District op Columbia, ss: 

Louis P. Shoemaker, being first duly sworn, deposes and says: 

That he is the defendant named in the declaration in the above 
entitled cause, and in the foregoing and annexed pleas to said declara¬ 
tion. That he denies the right of the plaintiff to recover the whole 
or any part of the sum claimed in said declaration and the grounds 
of his defense are that he never engaged or employed the plaintiff to 
find or procure a purchaser for the real estate in the declaration men¬ 
tioned and that the plaintiff did not find or procure a purchaser for 
said real estate nor bring about a sale of said real estate, nor render 
to him any services whatsoever, nor did this affiant accept or avail 
himself of any services of the plaintiff. 

This affiant further said that the sale of said real estate to the said 
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Fulton R. Gordon, was the result solely of personal, direct negotia¬ 
tions between this affiant and the said Gordon, covering a long period 
of time, in which the said plaintiff had no part. 

LOUIS P. SHOEMAKER. 

- I do solemnly swear that I have read the foregoing affidavit by 
me subscribed and know the contents thereof; that the facts therein 
stated as true are true and those stated upon information and belief, 
I believe to be true. 

LOUIS P. SHOEMAKER. 

Subscribed and sworn to before me this 11 day of June, 1914. 
[seal.] W. 0. RAY, 

Notary Public, D. C. 

7 Joinder in Issue. 

Filed June 17, 1914. 

******* 

The plaintiff joins issue upon defendant’s pleas filed herein. 

PEYTON GORDON, 
Attorney for Plaintiff. 


Memorandum. 

November 11, 1915.—Verdict for Plaintiff for $6,332.50. 


Motion for New Trial. 

Filed November 13,1915. 

******* 

Now comes the defendant, Louis P. Shoemaker, by his counsel of 
record and moves the Court to set aside the verdict rendered by the 
jury in this case and to grant a new trial, on the grounds following: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. Because of errors of law committed by the Court in its rulings 
during the trial. 

WM. G. JOHNSON, 
Counsel for Defendant. 

Supreme Court of the District of Columbia. 

Saturday, November 27th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 
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Upon consideration of defendant’s motion for a new trial 
8 filed herein, by his attorney of record, it is ordered that said 
motion be and the same is hereby overruled and judgment 
on verdict is ordered. 

Wherefore, it is considered that the plaintiff herein recover of the 
defendant, the sum of Six Thousand Three Hundred Thirty-two 
and 50/100 Dollars, with interest from this date, together with costs 
of suit to be taxed by the clerk and have execution thereof. 

From the foregoing, the defendant by his attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon, the penalty of 
a bond to operate as a Supersedeas, is hereby fixed in the sum of 
Seven Thousand Dollars. 


Memoranda. 

November 30, 1915.—Appeal bond approved and filed. 

December 29, 1915.—Time to submit Bill of Exceptions extended 
to January 21, 1916, and to file transcript of record, to February 15, 
1916, inclusive. 

January 20, 1916.—Bill of Exceptions submitted. 

February 7, 1916.—Time to file transcript of record extended to 
March 1, 1916, inclusive. 

9 Supreme Court of the District of Columbia. 

Tuesday, February 8th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

*'****** 

The Court having this day signed the Bill of Exceptions, as of 
the time of the noting thereof at the trial, it is ordered that the same 
be, and hereby is made of record nunc pro time. 


Assignment of Errors. 

Filed February 15, 1916. 

******* 

Now comes the defendant and assigns for error against the judg¬ 
ment in this case that: 

1. The Court erred in not directing a verdict for defendant. 

2. The Court erred in refusing to grant defendant’s prayer for 
instructions to the jury as set forth in the Bill of Exceptions. 

3. The Court erred in admitting the testimony of plaintiff’s wit¬ 
ness, objected to as set forth in the bill of exceptions. 

4. The Court erred in rendering judgment for the plaintiff. 

5. The Court erred in not rendering judgment for the defendant. 

WM. G. JOHNSON, 
Counsel for Defendant. 
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10 Designation of Record. 

Filed February 15, 1916. 

******* 

The Clerk will please prepare the transcript of record on appeal 
herein for the Court of Appeals and include therein the following: 

1. Declaration and affidavit and particulars of demand. 

2. Defendant’s pleas and affidavit. 

3. Verdict of Jury. 

4. Motion for new trial. 

5. Judgment of the Court 

6. Note of appeal in open Court. 

7. Note of approval and filing of appeal bond. 

8. Order extending time to submit Bill of Exceptions and to file 
transcript on appeal. 

9. Note of submission of Bill of Exceptions. 

10. Extension of time to file transcript on appeal. 

11. Note of settlement, signing and filing of Bill of Exceptions. 

12. Assignment of Errors. 

13. This designation for record on appeal. 

WM. G. JOHNSON, 
Counsel for Defendant. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 10, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 56958 at Law, wherein Daniel 
Carroll Digges is Plaintiff and Louis P. Shoemaker is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of February, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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12 In the Supreme Court of the District of Columbia. 

No. 56958. At Law. 

Daniel Carroll Digges 

vs. 

Louis P. Shoemaker. 

Bill of Exceptions. 

Be it remembered that at the trial of this case, and before the jury 
retired to consider of their verdict, the plaintiff, to maintain the 
issue on his part joined, gave in evidence the testimony of one 
Charles E. Gannon, tending to prove that he is employed in the 
War Department and has been so employed for 29 years; that he is 
an assistant chief of a division; that he has known the defendant for 
twelve years and has known the plaintiff since 1882. Between the 
24th and 28th of February, 1911, he had a talk with defendant rela¬ 
tive to the sale of the land described in this suit; he told defendant 
he thought he could get a customer for it, or get somebody to get a 
customer; defendant said all right. Defendant told witness where 
the land was; witness was not familiar with it; got the idea it was a 
little south and east of Chevy Chase. Witness saw plaintiff next day 
and asked plaintiff if he could do anything with a piece of property 
about 50 acres out near Chevy Chase and he said he thought he had 
a customer for it; witness told plaintiff where it was, whose it was and 
the price, $2,500 an acre; the defendant told witness that was the 
price. Next day, witness met plaintiff who took witness to Fulton 
R. Gordon’s office; he said Gordon was the man he had in view; wit¬ 
ness and plaintiff presented the property to Gordon and he asked 
where it was; plaintiff did the talking; he said he had this property 
and he thought it was a piece Gordon was looking for; Gordon had 
a map on the wall and wanted to know where it was; plaintiff pointed 
out the approximate location; Gordon did not seem to understand 
very well exactly where it was and plaintiff suggested he might see 
a plat of it; witness said he thought he could get a plat from Shoe¬ 
maker, the defendant and would go and see if he could; saw Shoe¬ 
maker next day in his office; told him plaintiff had taken the 

13 matter up with Gordon and would like to have a plat of the 
property; that he was prepared to present it to him; under¬ 
stood that he was in the market for it. Witness said to Shoemaker 
“I suppose there is a commission in this,” and he replied “Yes, the 
usual commission of five per cent” and further said “Well, I hope 
you can do something with it; have a try.” Witness took the plat 
to Gordon’s office with plaintiff, and Gordon saw the plat; they 
talked about price; Gordon said price was too high, that he would 
not give $2,500 an acre, and finally after arguing plaintiff got 
Gordon to make an offer of 1,500 and plaintiff said we would submit 
the offer. Witness saw Shoemaker in his office next day or a couple 
of days after and told him that Gordon said the price was too high 
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but be would give $1,500 for it. Shoemaker smiled and shook his 
head and said no—just refused the offer—that is what he did. Wit¬ 
ness asked what he would do if he did not get $2,500 and he said he 
would raise the price showing he was stiff on $2,500. This was in 
early part of March. Neither at the first interview nor at any other 
did either Gordon or Shoemaker say a word about their being in 
negotiation with each other for the property; never intimated it 
Witness was then asked if he knew at those times that Gordon and 
Shoemaker had been dealing with each other to which defendant 
objected, but the Court overruled the objection to which ruling in 
this behalf defendant, by his counsel excepted and the Court noted 
said exception, whereupon the witness answered “I did not know.” 
After Shoemaker declined the $1,500 offer, witness left the matter 
to plaintiff; did not go to Gordon’s office again; only recollection he 
has of talking with Shoemaker again was in the latter part of May. 
Witness had heard from a real estate broker that the property had 
been sold to a man named Jordan and went immediately to Shoe¬ 
maker’s office; inquired for Shoemaker, he was out, the only one 
present being a man named Ray. Witness asked if the property had 
been sold and he said no. Witness said it had been sold to a man 
named Jordan, Ray replied “Fulton R. Gordon,” witness said “That 
is Mr. Digges’ customer” and Ray did not say any more. 
14 Next day or day after witness saw Shoemaker and asked him 
if he had sold that property to Gordon and he said no, he 
had not sold it; that was the latter part of May. After talking with 
him a while witness said he thought it was strange that Shoemaker 
would sell it to Gordon without Mr. Digges being aware of it. He 
said “No; it is for sale, anybody can buy it that has the money; I 
admit though I have been furnishing Fulton R. Gordon with a good 
deal of data in the last couple of weeks.” Then witness telephoned 
Digges what had occurred, because he wanted to let him know that 
witness knew nothing about it so that witness would not be in a false 
position. Digges knew witness was intimate with Shoemaker and 
witness feared Digges would think witness was dealing through Shoe¬ 
maker on this tract without Digges’ knowledge. Some time after 
witness met the man who had informed him the land had been sold 
and told him Shoemaker had said it was not sold. A week later, 
some time in June, this same man asked witness to come to his office 
in the Bond Building and showed witness a plat that appeared to be 
of this very tract in the name of Fulton R. Gordon and said “That is 
sold, and Gordon is selling lots off it.” Witness did not see Shoe¬ 
maker after that; tried to but could not so wrote him a letter, which 
letter was offered and read in evidence for the sole purpose of show¬ 
ing that plaintiff made demand for a commission. There was no 
reply to this letter, oral or written. The letter is as follows: 

“September 18,1911. 

Dear Mr. Shoemaker: I called in to have a little talk with you 
about Mr. Digges, who is very much concerned with the sale to Fulton 
R. Gordon of your 50 acre tract. Naturally he expects a commission 
as he obtained the customer, and it is embarrassing to me to be placed 
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in such a position between two friends of so many years standing. 
He does not know of this call. I am now writing you about it and 
on my own initiative solely, and am placing the case before you in 
the hope that you will not permit him to resort to legal measures. 
Of course in the event of such a deplorable contingency I can- 

15 not remain neutral, no matter how much 1 may regret the 
necessity of testifying in the case. Believing you to be fair 

and just, I am leaving this note in the hope that it will accomplish 
the purpose for which it is intended, namely, an amicable settlement 
of the affair. 

With this I close and await your reply, 

Respectfully yours, 

(Signed) # CHARLES E. GANNON. 

P. S.—Owing to the press of official business which has kept me 
engaged from 8:30 to after 5 every day, since the first of August, 
I have been unable to see you, and have only today to attend to a 
great many accumulated matters which press on my time. However, 
a note to mv house at 2817 Q, Street Northwest will find me anv day. 
Youre, C. E. G.” 

On cross-examination witness testified that he was never a real 
estate broker; that he told Shoemaker he thought he could get a 
purchaser or get some one who could get a purchaser, and it was 
after witness had seen Digges that he asked Shoemaker if there 
would be a commission for Mr. Digges. Witness’ interest in the mat¬ 
ter was that he and Shoemaker had been friends for a good many 
years and Digges and witness had been friends for a good many 
years and “I thought to bring two friends together and transact some 
business and that incidentally I would get some money for myself. 
I had that much interest in it—a pleasant way of making some 
money.” If Digges had gotten a commission witness would have 
gotten some of it. Had known Shoemaker six or seven years; known 
Digges since 1882, since he was a boy 15 or 16 years old in Mr. 
Handy’s office. Digges’ office at the time of this transaction was at 
his home, 1802 Belmont Street; isn’t qualified to state if that is a 
business neighborhood; has seen it lots of times; there is plenty of 
business around on 18th Street, lots of houses and stores; can not 
swear there are any places of business on Belmont Street; 1802 
Belmont Street is a private residence. Knew Fulton R. Gordon only 
by sight, he is a well-known figure in this town, he is a real 

16 estate man, a man who has addressed public meetings and 
one thing and another. Means that he is a well-known real 

estate man because he advertises all the time, had conspicuous ad¬ 
vertisements ; he called at witness’ house once after sending a circular, 
some years ago, to solicit some purchase of property, or one of his 
lots, just a casual call as a man would, trying to induce Mrs. Gannon 
to buy some property but they did not feel like buying it. Shoe¬ 
maker’s office was on 14th Street, right above F, between F and G, 
on the west side; Gordon had an office in the Colorado Building; 
doesn’t remember that before that Gordon had an office opposite 
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Shoemaker’s; never was in Gordon’s office until he went to the 
Colorado Building. Digges took witness to Gordon’s office in the 
Colorado Building. It was several years before witness’ interview 
with Shoemaker that Gordon endeavored to interest him in suburban 
lots Gordon was selling; they were somewhere out 7th Street Road, 
he thinks. When he saw Gordon in the latter part of February or 
first day of March, Gordon did not appear to understand where the 
property was, although witness pointed it out on a map of the District 
on the wall in Gordon’s office, he appeared to be unfamiliar with the 
location; Digges found it on the map and pointed it out approxi¬ 
mately to Gordon; witness could not locate it, the map did not show 
any large section; did not show any names that he recollects. When 
he and Digges were pointing out to Gordon this Shoemaker tract 
witness did not see the 65 acres of land very near to it that Gordon 
had been developing since 1907; witness did not know there was any 
such land; could not say whether Digges did or not; does not know 
whether or not Digges told Gordon the land was right near the land 
where Gordon had been operating for the last four years. Asked 
how he could be certain that the land that Digges did point out to 
Gordon and. which Gordon could not understand was the Shoemaker 
tract, answered “Well, we knew that it was above Broad Branch Road 
and Rock Creek Ford, laying between those two boundaries ap¬ 
proximately. That is about all we did know at that time until we 
got a plat;” witness did not know the exact location, was not familiar 
with the suburbs out there; afterwards got a blueprint from 
17 Shoemaker, it did not show the neighborhood, only the shape 
of the tract. Having a plat exhibited to him said he could 
not identify it as the plat, but the general contour appears to be the 
same, it was similar to the one shown; thinks the one he got was 
larger and nearer square. Is satisfied this plat shows the tract from 
the shape of it. When the plat was shown to Gordon he appeared 
to recognize its location, the approximate location, he knew where it 
was; has driven by it himself—not to know it. Never visited it for 
any specific purpose; if he has been there it is because he was riding 
about there; never went out there for the purpose of seeing it; can’t 
say that he ever saw it. Never saw the Glover tract of 65 acres that 
Gordon had been developing. In the conversation when the com¬ 
mission was mentioned is positive that Shoemaker mentioned five per 
cent as the commission. The second, and last time, witness saw 
Gordon, Gordon said he would give $1,500 an acre. Some time in 
May he met a man who told him the land had been sold and early 
in June this man showed him a plat of the land with Fulton Gordon’s 
name on it; the man’s name was Keever; Keever was buying and 
selling real estate in this town at that time; the plan Keever showed 
witness was a blue-print; the land was subdivided and some lots 
marked “Sold.” It might have been the first or second week in 
June, it might have been a little later; had no occasion to remember 
dates and time runs so rapidly, he can not pretend to remember exact 
dates; approximately it was in June. Asked if he is sure that the 
plat Keever showed him was not the 65 acre tract that Gordon was 
operating in, says he thinks the name of the tract was on the plat, 
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“Chevy Chase Grove,” if he remembers right. The question of its 
being that tract never occurred to him until asked the question just 
now; thinks it was that tract, that is his impression; thinks “Chevy 
Chase Grove” was on the plat; won’t be positive; don’t like to state 
that positively: didn’t show anything else than this land to his 
recollection. What led him to believe it was the Shoemaker land 
was because of the general place and general conditions surrounding 
it—the fact that this man called his attention to it—he knew it was 
the tract. After his conversation with Keever and seeing the 

18 plat in Keever’s office, hd. learned in a more definite way of 
the sale, at the time Digues went down and saw the surveys 

and told witness it had been sold.' The thing had been recorded and 
he had definite information whether it had been sold or not before 
he wrote the letter of September 18th, to Shoemaker. He was at 
Fulton Gordon’s office with Digges only twice and has told all that 
took place on those two occasions about this matter, as near as he can 
recollect. When he said in his letter to Shoemaker that Digges did 
not know of his call and that he was writing on his own initiative 
solely that was correct; he wanted to avoid a lawsuit if possible; did 
not iike trouble between two friends of so many years’ standing; he 
was very much embarrassed; he was placed in a false position and 
very much mortified. 

On redirect examination he said he understood at the time he 
learned of the sale that the land was sold for $2,500 an acre; Never 
saw the land out there in the country to know it; the only plats he 
saw were the one he got from Shoemaker, the one Keever showed 
him and the one shown him on the witness stand. Had no knowl¬ 
edge of the plat Keever showed him except what he got from Keever. 

Thereupon the plaintiff Digges. testified that he is the plaintiff, 
that he is a real estate broker and so engaged for 34 years, since 
September, 1881. The customary commission for sales of country 
real estate, on acreage suburban property is five per cent on the gross 
amount of money that the property is sold for. Knows Fulton R. 
Gordon, has known him since 1885 or 1887. In December, 1910, 
was with Gordon at lunch, Gordon stated that in about two or three 
months he would be in the market to purchase a tract of land out 
near his other subdivision, near Chevy Chase and he wished witness 
to keep his eyes open and in fact try to find something for him, 
which being witness’ business he endeavored to do. The reason he 
gave whv he wanted a piece in about three months was he was not in. 
the market to buy; he wanted to clear out some of the other sales and 
other lots he had sold in his subdivision of Connecticut Avenue 
Terrace. 

19 Has known the witness Gannon since about 1882, and has 
known defendant since 1885. Had a conversation with Gan¬ 
non in the Spring of 1911, relative to a 50 acre tract of Shoemaker’s; 
that was about the 27th of February; Gannon wanted to know if wit¬ 
ness had or knew of somebody who would like to purchase about 50 
acres near Chevy Chase; he stated that it was 50 acres of the Shoe¬ 
maker tract; witness stated he had a party who said he would be 
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ripe to buy in just about that time, and witness gave Fulton R. 
Gordon as the prospective purchaser and said he would take Gannon 
to Gordon’s place. Gannon described the land to witness, where it 
was; witness knew it pretty well. The land was between Broad 
Branch and Rock Creek Ford Roads, possibly about two-thirds of a 
mile east, and possibly a little north of Fulton R. Gordon’s sub¬ 
division, Connecticut Avenue Terrace, on the west side of Connecti¬ 
cut Avenue and the Shoemaker land was on the east side but did not 
touch Connecticut Avenue. Witness and Gannon went to Gordon’s 
office and on that occasion witness introduced Gannon to Gordon; 
did not know they were acquainted; witness then said to Gordon 
“Fulton, I have something that is just about what you want.” Gor¬ 
don wished witness to tell him about it. Gordon had on his wall two 
or three maps on rollers such as are used in real estate offices, so he 
pulled down a map and witness pointed out to Gordon just where 
this property was. The particular lines do not show on these maps 
as to this county property. This piece was divided into quite a 
number of acres; probably one might have had four and some 
tenths in it; another one five or six or ten or something like that, 
different acres; altogether they aggregated around about 50 acres; 
so they got the location but it did not show the lines. Then witness 
informed Gordon he could get a blue print from Shoemaker. Asked 
what if any knowledge Gordon appeared to have, witness said Gordon 
had not any knowledge as to this property. It was stated to him 
that this was Louis P. Shoemakers property and he showed no 
knowledge of it, no remark was made that he knew anything about 
it, as to its being on the market or anything else—asked what Gordon 
said about dealing with Shoemaker for the tract, he testified 
20 that he never mentioned a word about Shoemaker. In fact 
witness told him that it was Shoemaker’s property and he 
never mentioned a word in any way, no intimation, or anything else 
as to any dealings with Shoemaker. Next day witness and Gannon 
went to Gordon’s office with the blueprint and showed it to Gordon 
and compared it with the map on the wall, with the location on the 
map, the same as that shown nim the day before and went through 
those different lines on the blue print. The different acreages which 
witness referred to as being on the big map are the same as those 
on the blue print as witness has compared them but they show so 
indistinctly on the big map that they offered to get the blue print; 
the space shown on the big map was about one inch or an inch and 
a half square—after showing this to Gordon, Gordon made an offer, 
he said “I will give you $1,500 an acre for this property.” Witness 
argued the point with him to try and raise him up to $2,500 per 
acre and cited the prices that property was bringing in Chevy Chase 
and Chevy Chase section. Asked what he said about that he testi¬ 
fied “Oh, well, I stated to him, Why, here, Fulton here are proper¬ 
ties right near here bringing thirty and forty and fifty and so on 
per foot; it is an excellent chance for you”—the same kind of a talk 
a broker would hand out to a purchaser. Gordon then cited the prices 
that property was bringing; in Pinehurst which was very low. Pine- 
hurst is to the north, possibly in an aig line it would be about two- 
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thirds of a mile away; but at that lime by the direct route it would 
be possibly a mile and a half; it is situated right on the Maryland 
line west of the Chevy Chase circle, or east of the Chevy Chase circle, 
witness means. Gordon argued the point. He said property there 
was selling at eight—nine or ten cents a foot, something on that 
order. Then after talking and trying to talk this property up, try¬ 
ing to raise Gordon above his $1,500 bid—Gordon never mentioned 
Shoemaker’s name at that time, never at all; he did not display any 
knowledge in any way whatever of this tract of land—that is, as to 
Shoemaker being concerned in it. Shoemaker’s name was not 

21 mentioned; then after arguing points and arguing prices, as 
a last thing witness stated to Gordon that we would submit 

the bid of $1,50.0 per acre. Witness saw Shoemaker about the 3rd 
or 4th or 5th oh March, 1911, and stated to him “Mr. Shoemaker, 
you are aware of 'the fact that I have an offer of $1,500 an acre from 
Fulton Gordon.” \He stated Yes. He never mentioned a word about 
dealing with Gordon in any way whatever. Witness said “Is $2,500 
the lowest that you are going to take for this property? Had I better 
bring you another offer, or are you open to another offer? He said 
“No. I am stiff on the $2,500 an acre. Go ahead and get Gordon 
to give $2,500 an acre, and I will pay you a commission,” so that 
ended witness’ conversation with Mr. Shoemaker. 

Witness went to see Gordon, he judges, twelve or fifteen times, 
after that, informed him that his bid had been declined and that 
Shoemaker had stated he was stiff on $2,500 an acre; went to see him 
every two or three days or a week; tried to raise him to $2,500 or 
tried to raise him as high as I would and was unable to get him to 
make any further bid than the $1,500. Witness went until some 
time in June, when he was informed by Gannon this property was 
sold to Fulton Gordon: thought there must be some mistake in it, so 
Gannon said he would take witness to Keever’s office in the Bond 
Building, that Keever had a plat. He introduced witness to Keever 
and Keever showed witness the plat; it was a blue print and looked 
like a proposed subdivision of this property; witness’ impression is 
there were some of those lots marked “Sold.” Knows there were 
some of them marked sold but whether with a stamp or written he 
does not recall. Witness did find out that the property had been 
sold. Gannon informed witness that he had been to Shoemaker’s 
office and had seen a Mr. Ray who was Shoemaker’s clerk and that 
Ray told him that they had sold the property and Gannon said to 
him “you sold it to a party named Jordan and he said “No, Fulton 
Gordon.” Upon that information witness went to Fulton Gordon’s 
office and said to him, “Fulton, I understand that you are dealing or 
have alreadv closed the deal with Mr. Shoemaker as to that 50 acre 
tract, and I have it from very excellent authority;” he replied, 

22 “Why, well, yes, I have. I have closed the deal with Shoe¬ 
maker.” Witness did not ask how much he had closed on, 

but said to Gordon “You understand thoroughly that I offered you 
this proprtv; you made me an offer and it was up to you to have 
closed that deal with me.” The property sold for $2,500 per acre. 
He notified Shoemaker of his claim for commission by registered 
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letter on July 1, 1911, and received no reply; in the letter he stated 
that he would expect upon the closing of the deal proper compensa¬ 
tion that was paid real estate brokers for deals in the District of Co¬ 
lumbia. September 5, 1911, after the sale was closed and the deed 
recorded, which he thinks was August 31, he wrote to the effect that 
inasmuch as Gordon was his customer, that he should expect a com¬ 
mission from him in a few days. Witness never received a reply to 
either letter written or verbal. 

.On cross-examination witness was shown the declaration in the 
ca-use filed by his counsel and identified his signature to the affidavit 
thereto on June 2, 1914. Witness is claiming a commission for 
services rendered by him for the sale of this property; he does not 
claim that he ever bought or sold any goods for Shoemaker or 
loaned him any money. He states in his affidavit and claims it to 
be the fact that on or about March 1, 1911, Shoemaker engaged and 
employed him to find and procure a purchaser for the parcel of land 
involved in this suit, that he did find a purchaser, in the person of 
Fulton R. Gordon and did bring about a sale of said real estate on 
July 1, 1911, to the said Gordon for the sum of $126,650. Plaintiff 
claims that he was employed by Shoemaker about the 2nd 3rd or 
4th of March, 1911. What he claims Shoemaker said or did at that 
time that constituted employing plaintiff to find a purchaser is that 
after witness informed Shoemaker that he had a bid of $1,500 per 
acre, which Shoemaker said he was aware of, witness then stated to 
Shoemaker “Are you stiff on your $2,500 per acre?” He stated that 
he was and witness informed him of the fact that witness was dealing 
with and had this offer from Fulton R. Gordon, Shoemaker then 
said, “Yes, go ahead; get the $2,500 and I will pay you a commis¬ 
sion ;” this is what he claims was the employment. Asked what he 
means by saying that he found a purchaser in the person of 
23 Fulton R. Gordon, he answered that he does not mean that 
Shoemaker did not know there was such a person, they were 
probably well acquainted; was then asked and answered as follows: 

“Q. You say he did not know that Gordon was a prospective pur¬ 
chaser of the property? A. Not until I had offered the property to 
Gordon. 

Q. How do you know that? A. He was then informed by Mr. 
Gannon. 

Q. How do you know that? A. I know it. Shoemaker should 
have so told me. 

Q. I am not asking you what Shoemaker’s duties were. You say 
you brought this to his knowledge, that you found this purchaser 
for him, of which he did not know. I want to know how you know 
that. How do you know that he did not know that Gordon was a 
prospective purchaser? A. Well, he might have known that Gordon 
was a prospective purchaser; I will grant that. 

Q. How do you know he had not been actually dealing with 
Gordon before you ever saw him on the subject? 

Mr. Thomas: I object. 

The Court: He does not claim to know that. 
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Shoemaker may have known that Gordon was a prospective pur¬ 
chaser, witness will grant that. When he had his conversation with 
Gordon in December, 1910, Gordon told him he would shortly be 
in the market for other land when he got through with the enterprise 
he then had on hand, which was the 65 acre Glover tract, which tract 
witness knew pretty well; he had been out there and seen it; also 
knew the Shoemaker tract; had been on it time and again, as a boy 
and as a man, prior to December, 1910; had been out there since 
Gordon had been operating on the 65 acre tract; when Gordon first 
put the Glover tract on the market witness had gone on the land with 
Gordon and one time when Gordon wanted to get a birdseye view 
of his Connecticut Avenue Heights property, the Glover tract, they 
went up to the top of the.Farragut Apartment so as to see what wit¬ 
ness thought of having a photograph taken of that property, 

24 so as to show its line with Connecticut Avenue, so as to have 
it on the maps and also to show it in the newspapers in which 

he advertised. Knows the relative situation of the Shoemaker 50 
acre tract to the Glover tract; is not enough for a draughtsman to put 
a simple indication of it on the blackboard so the Court and jury 
could see it, but would say the Shoemaker tract is to the east of the 
Connecticut Avenue Heights tract, which is on the west side of 
Connecticut Avenue and the Shoemaker tract is on the east side but 
does not touch Connecticut Avenue, but is to the east and north, 
slightly to the north, he. thinks, but to the east anyway; thinks it 
farther than a couple Of blocks from the Glover tract; can’t recall the 
streets in Gordon’s subdivision, don’t know any of the new streets 
out there; part of the Glover tract is on both sides of Connecticut 
Avenue, east and west; the Shoemaker tract he thinks is a little more 
than two squares from the Glover tract, it would be a quarter of a 
mile or more. He was acquainted with the Gordon development of 
the Glover tract when Gordon first put it on the market, about two 
years prior to December, 1910; in fact Gordon consulted him a little 
bit; asked what witness thought;—Gordon and he were very good 
friends—also as to quite a number of other subdivisions that Gordon 
had on the market prior to this one. North Laurel, out here and 
North Columbia Heights. When witness first approached Gordon 
in the last of February or the first of March, Gordon wanted the 
blueprint to more thoroughly understand the lines of this property. 
Gordon did not say anything about his knowledge of the property, 
did not state that he knew anything about it and that is the reason 
that he would like a blueprint, so as to show it more clearly to him; 
does not mean that Gordon did not know the land or said that he 
did not know the-land or said that he could not understand its loca¬ 
tion ; Gordon never mentioned anything about knowing the land at 
all; never mentioned a word or Shoemaker’s name; Gordon did not 
tell witness that he did not know Shoemaker owned it; precisely 
what he means is that Gordon did not disclose to witness that he 
knew the land or was familiar with it or that he knew the owner; 
that is all; but he said nothing to indicate that he was igno- 

25 rant either of the land or the owner. Witness has been 
familiar with the land, that and other lands around that loca- 
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tion for 35 or more years, ever since he was a boy and would go 
out there and camp. There were possibly five or six days elapsed 
between the first interview with Gordon and the one in which the 
blue-print was exhibited. It was the latter part of February, about 
the 27th or 28th of February, he thinks, in fact he knows it was that 
this blueprint was shown to Gordon; then, when he showed him the 
blue-print, Gordon offered $1,500 an acre for it. Asked, "Are you 
not mistaken about that? Was not the conversation between you 
and Mr. Gordon substantially this, that when you spoke about this 
property to him, you told him the property was held at $2,500 an 
acre, and he said ‘That is too much.’ Then you said ‘Well, what is 
it worth?’ and he said ‘Oh, about $1,500.’ Is not that the substance 
of what took place?” Replied, “No, sir; most decidedly no.” Asked 
what it is, if anything, that he claims to have told Gordon about this 
property that witness knew and Gordon did not know at time he saw 
him, answers that he claims that Gordon did not know that it was 
on the market for sale until witness told him. Bases this claim upon 
the fact that it is a custom among real estate brokers that if a piece 
of property is offered from one broker to another, the other broker 
will say “Hands off” or “That property has been offered to me before” 
and very frequently he will show his book or memorandum if he 
can, that that piece of property has been offered and by whom. That 
is done in ninety-nine cases out of a hundred when a real estate 
broker is dealing with another broker. Whereas witness was deal¬ 
ing with Gordon as a principal in the matter, still at the same time, 
Gordon was a real estate broker and knew that. The witness further 
testified in response to questions as follows: 

“What other information did you give him than the fact that the 
property was on the market, that you know he did not before have? 
A. The other information was to show him on the blueprint, to get 
the lines of this property, and to familiarize himself with its prox¬ 
imity to this, or to the other subdivision, and more particularly as 
to the particular lines. 

26 Q. The next thing was to show him the blueprint? A.. 
Yes, sir. 

Q,. Next to that was to give him a knowledge of the relations of 
this tract to the other tracts out there, which you claim he did not 
have until you gave it to him; is that right? A. It was more par¬ 
ticularly as to the blueprint, seeing that, to get the exact lines of 
the blueprint, the exact lines, of west, east, north and south. 

Q,. What else? A. That was all. 

Q. What is that? A. That was all, Mr. Johnson.” 

Did not say he had been on the Glover tract between December, 
1910, and March, 1911, was on that ground when they were cutting 
it through, and grading and after they had sold lots off and after 
some other improvements were made, about a couple of years before 
December, 1910; was on it the last time about six months prior to 
December, 1910; the property had been developed all right at that 
time and quite a number of lots had been sold, so Gordon informed 
him. He said that he saw the plat that was in Keever’s office and 
3—2930a 
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that it looked like a proposed subdivision; by that expression he 
means that it was a blueprint, because a man like Gordon who has 
a subdivision does not offer generally on the market out and out 
property unless he has the regular plats; they are not offered by blue¬ 
prints; they are lithographs, or something on that order that they 
have for distribution; it was not a final thing, just a project; thinks 
it was about the early part of June, between the first and the fifteenth 
of June. 

And thereupon the plaintiff by his counsel announced that this 
was his case and rested and the foregoing is all the evidence offered 
in behalf of the plaintiff. ' 

Thereupon the following took place: 

“The Court: Are you ready to proceed with your witnesses, Mr. 
Johnson? 

Mr. Johnson: If your Honor please, it seems to me that 
27 this matter is one for disposition by the Court. The plain¬ 
tiff has stated that his contract with Mr. Shoemaker was to 
“go ahead; get Gordon to give you an offer of $2,500 an acre, and I 
will give you a commission.” But he was unable to get Gordon ever 
to make an offer above $1,500; and that subsequently through deal¬ 
ings between the parties themselves, the defendant did get $2,500 
an acre for the land. He states a contract which he also states was 
never performed. 

The Court: I am inclined to think, in view of the fact that the 
property was sold to Mr. Gordon, admitted to have been sold to him, 
for $2,500 an acre, at that price, that the jury might find that the 
plaintiff was the procuring cause under the evidence, taking the 
most favorable view for him, as I am bound to assume they would, 
so far as this motion is concerned. 

I do not think that I could take it from the jury. 

Mr. Johnson: Your Honor will note an exception for us. 

The Court: I will note one. Of course, if you put in evidence, 
it is waived. 

Mr. Johnson: I understand that, but I will renew it at the close 
of the case. 

The Court: Yes. An exception will be noted.” 

Thereupon the defendant to maintain the issue on his part joined 
offered the testimony of Fulton R. Gordon tending to prove that he 
is engaged in the business of the development of suburban property 
in the District of Columbia and has been so engaged for about 18 or 
19 years; has known the defendant, Shoemaker, about 20 years. 
Witness is the purchaser of the property which is the subject of this 
controversy. The deposit on the contract of purchase was put up 
June 29,1911, before that time he had direct negotiations with Louis 
P. Shoemaker for the purchase of that land; these negotiations be¬ 
tween them began about eighteen months before June 29th, 1911. 
Witness had known the property for several years before that, knew 
to whom it belonged, knew that it was for sale, independently of 
communications that he had from Shoemaker; Louis P. Shoemaker’s 
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“For Sale” sign board was on it for a long time. About four 
28 years before he bought this ground he bought first thirty acres 

from Charles C. Glover, built streets through it also side¬ 
walks and sold lots; two years after that he bought another piece of 
thirty some odd acres from Mr. Glover and did the same thing and 
sold about $900,000 worth of lots there. During that time he was 
familiar with the Shoemaker tract and had it in mind as a probable 
piece of land that he would buy. About two years before he pur¬ 
chased the Shoemaker tract he began to study the lay of the land, 
walked all over it, studied the grades and how the streets would go 
through it and everything pertaining to it that would give him an 
insight so that he would know whether it would be desirable for him 
to buy it. Witness is able to put on the blackboard a diagram that 
will show to the jury in a rough way the relative situation of this 
Shoemaker tract. The witness then drew on the blackboard 
diagram substantially as follows: 




(Here follows drawing marked page 29.) 


30 The witness then described this diagram as follows: “That 
is Chevy Chase Circle; that is McKinley Street. Now here is 
the ground I bought from Mr. Glover; that is the first tract, 82% 
acres. That was four years before I bought the Shoemaker tract. 
Then I bought this tract from Mr. Glover. Well, there was a piece 
over here, too. Then this is Broad Branch Road. The Shoemaker 
tract lays that way. Then the Collins tract lays here, and the Dry 
Meadows tract lays there. Towards the last when I was finishing up 
selling the Glover property, I was constantly studying those three 
tracts. I bought these two before the Shoemaker tract. This is 
north. That gives you an idea of how it lays.” 

By the Court: 

“Q. Will you please state right there when you bought those other 
two with reference to the time when you bought the Shoemaker 
tract? A. I think maybe a month or two months before I bought 
the Shoemaker tract. 

Q. Was it before or after Mr. Digges came to you? A. About the 
time when he came. 

Q. You can not tell whether it was before or after? A. Not ex¬ 
actly; no, sir.” 

Witness had about the same knowledge of the Collins and Dry 
Meadows land that he had of the other, he studied them all. The 
parallel lines he has drawn from Chevy Chase Circle indicate Con¬ 
necticut Avenue and the other Broad Branch Road; there was a 
public roadway, driveway about midway between those two; thinks 
it was called Pleasant Driveway. He was engaged in the physical 


20 


LOUIS P. SHOEMAKER VS. DANIEL CARROLL DIGGES. 


work of developing the Glover tract about four years; carrier on the 
development and selling together and finished both about the same 
time. Knew the Shoemaker tract from the time he bought the first 
Glover tract; thinks he knew at that time whose it was; the sign had 
been out there for a long time and he was constantly studying the 
city maps and the owners of land where he was operating all the 
time. His actual negotiations with Shoemaker for the purchase of 
that tract commenced about eighteen months before the actual con¬ 
tract of June 29, 1911. Right from the beginning witness 

31 tried to jew him down but did not succeed in jewing him 
down; when he purchased he paid $2,500 an acre. The work 

in the Glover tract was nearly all completed and nearly all, most of it 
sold in December, 1910. Does not remember Digges calling upon 
him in December, 1910. Asked as to his stating to Digges that he 
would soon be in the market for suburban realty, answers that he 
makes that remark occasionally to men, but cannot recall that he 
made it to Digges; does not know whether he did or not. With refer¬ 
ence to the visit of Gannon and Digges in February only thing he 
can remember about it is that Digges came to his office a short while 
before he put up the deposit-^-doesn’t remember Gannon coming at 
all; recalls more than one visit of Digges; seems to him like Digges 
came two or three times; doesn’t remember ever meeting Gannon; 
hasn’t the slightest recollection of going to Gannon’s house and offer¬ 
ing him some lots. When Digges came to witness’ office a short 
while before witness put up the deposit, he mentioned this property 
to witness and wanted to sell it to him and quoted the price. Witness 
told him it was too high; that is about all he said to Digges; witness 
did not want to say any more; had a reason for it. The price Digges 
quoted was $2,500 an acre; witness told him it was too high, that he 
did not think it worth over $1,500 that is all witness said. Thinks 
Digges was in the office a couple of more times; then probably one 
time after witness had bought the property, he came in there one day, 
after he claimed he knew it had been purchased. Asked what in¬ 
formation Digges gave him about the property prior to the closing 
of the sale, says he doesn’t remember anything except he offered the 
property and witness told him it was too high and witness did not 
want to discuss it with him. 

By the Court: 

“Q. You mean you told him that? A. No, I did not tell him so. 
I purposely evaded discussing it with him. I can give my reasons 
for it. I had a reason.” 

The reason was that he had made up his mind to buy the property; 
he was trying to jew Shoemaker down in hopes he would come down 
and did not want to discuss it with Digges. He just said “The 

32 property is too high,” thinking he would tell that if he told 
anything, and therefore he did not discuss the subject at all. 

It was probably a year before he bought the property, maybe more, 
that he walked over the property examining its physical condition, 
to get an idea of what it would cost to build the streets and the grades, 
how the lots would lay after the streets were built; he walked through 


LOUIS P. SHOEMAKER VS. DANIEL CABKOLL DIGGES. 


21 


it from many angles, every angle. Prior to the time Digges called 
on witness, witness had had from six to a dozen conversations with 
Shoemaker on the subject of buying this property; the price was 
stated; it was always $2,500 an acre and witness always said it was too 
high. When Digges first spoke to witness he can’t recall whether 
there was any reference to a city or county map; can’t recall' any¬ 
thing except what he has said; doesn’t remember any map at all; 
doesn’t think the interview lasted over a minute. At that time he 
knew the property as well as he could by walking through it a good 
many times and studying it as to grades. Had known it was in the 
market for sale for several years before he bought it. In the dis¬ 
cussions between himself and Shoemaker, the price of $2,500 an acre 
was never modified by him; they also discussed the terms as to cash 
and deferred payments. When he was improving the Glover tract 
he was out in that neighborhood every day and nearly every Sunday; 
would walk out there from the city every morning at five o’clock and 
look at the work. Towards the last lie often walked through the 
Shoemaker land and studied it from every angle to his other land; 
would take his walk Sunday morning just the same; in looking after 
his work, he was over there practically every day for several years, 
except when it was pouring down rain; doesn’t think he was ever out 
there with Shoemaker. Doesn’t remember that Digges gave him 
any information about prices of other property in the locality or in 
the general neighborhood with which he was unfamiliar; he had 
about all the knowledge of his own with respect to the price of prop¬ 
erty out there that he could obtain by being industrious in that re¬ 
spect; he always studies the whole neighborhood in which he is 
operating. His office is now in the Colorado Building and was in 
1911; prior to that it was on the east side of Fourteenth Street, 
33 almost opposite Shoemaker’s and had very conspicuous signs; 

he was running large advertisements in the Washington 
papers, a half-page, sometimes page advertisements, right along; had 
his sign-boards all up on Connecticut Avenue conspicuously; did not, 
in his advertisements proclaim himself as a purchaser as well as a 
seller; has not dealt as a broker for probably fifteen years—just buy¬ 
ing and selling himself—his own ground; that was his exclusive 
business. Doesn’t recall Keever by name; might know him when 
he sees him; about two months after he bought the ground he had a 
very handsome map made, and several months before he bought it 
he had a preliminary map made just from the records, by one of the 
men in the Surveyor’s office, giving witness a sketch *of how the 
ground would subdiride by street, and how many square feet would 
be left after taking out the streets and alleys, so that he could figure; 
had that probably several months before he bought the ground; then 
he had the more important map made later after he bought it; this 
was the official survey of the actual subdivision which he afterwards 
sold. The preliminary sketch was just a private map so that he 
could do his figuring as to what it would cost to develop the land as 
to improvements. Did not circulate that; might have had two or 
three blue prints just for his men in the office to use in a careful 
manner, but did not circulate it. Haring exhibited to him a blue- 
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print of the Shoemaker tract as per survey of 1907, says he can’t 
recall ever having seen it; has seen this drawing on the regular plat- 
books in the Surveyor’s office, but doesn’t remember seeing this or 
one like it except on the platbooks in the Surveyor’s office, doesn’t 
remember any such plat being brought to his office. A few months 
before he bought the .around, or somewhere in the neighborhood of 
that time, he went to Mr. Carll who was in the Surveyor’s office, can 
not fix the date, a few months before he bought the property, had 
him make a sketch just simply from the plat books, similar to one 
now exhibited, except that it showed the streets and alleys and about 
how the property would look, just a tentative plan so he could do his 
figuring; projected streets and alleys; those that would come accord¬ 
ing to the highway plan, and did subdiride according to the 

34 sketch that was made; this plat shows McKinley Street, 33rd 
Street. 32nd Street, Nebraska Avenue and Patterson Street, all 

indicated on it. At the time he was negotiating with Shoemaker and 
at the time Digges came to see him, none of the Streets indicated had 
been in fact put through, the only street through was Broad Branch 
Road; that was a county road; none of those streets had been opened; 
the name given to the first Glover tract was Connecticut Avenue 
Terrace and to the second Connecticut Avenue Park; the Shoemaker 
tract he named “Chew Chase Grove.” 

On cross-examination said witness testified that thev alwavs called 

4 / 4 

it two squares from the Shoemaker tract to the other land he had, 
because there was only one street or road in between; they are long 
squares; it is about a half mile. Had sold most of the lots in the 
Glover tracts when he bought the Shoemaker tract; doesn’t wait till 
he sells out before buying another tract; in December, 1910, had 
sold most, was getting toward the end. Can not recollect saying to 
Digges in December, 1910, that he was in the market for property 
out Chevy Chase way; doesn’t remember doing it at all; if he doesn’t 
remember it, of course, he can not remember it; doesn’t remember it, 
asked “You won’t say you did not say it?” replied “Why, I would 
rather say I did not, because I can not remember it.” Bought the 
Collins tract a little while before he bought the Shoemaker tract; to 
make a guess will say a month; that is a guess, however, a month, a 
little while; bought Dry Meadows almost same time he bought Col¬ 
lins tract; don’t think they were all closed out at the same time, not 
quite; did not buy them just about the time he signed the contract 
for the Shoemaker tract; bought them first near as he can remember, 
did -want them whether he got the Shoemaker tract or not; as a mat¬ 
ter of fact did not need those tracts before he got the Shoemaker 
land to give an outlet from the Shoemaker tract; could have gotten 
in there without buying this other ground, it was not necessary; did 
not buy them for an outlet, bought them because he thought they 
were cheap and while he was buying there would buy everything he 
could; that he had better buy everything in the neighborhood 

35 that he could, while he was at it. Is not sure whether he 
bought Dry Meadows before or after the Shoemaker tract, 

but the Collins tract was a few weeks before; but Drv Meadows was 
about in the neighborhood of the time he bought the Shoemaker 
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tract; can not remember those dates exactly. Asked why he can not 
recollect when he bought the tract replies that he bought a good deal 
of ground and doesn’t fix those dates without he looks them up; Dry 
Meadows cost about $20,000 and can not remember exactly the date 
of a transfer of that kind and magnitude; put up deposit for the 
Shoemaker tract June 29, 1911; the" deposit to bind the bargain and 
sign the agreement, is what he means when he says he bought it. 
Is as near positive as he could be by his memory that he had bought 
the Collins tract and is pretty positive that he had bought Dry 
Meadows at the time he put up the deposit for the Shoemaker tract; 
but is not as positive about Dry Meadows as he is about the Collins 
tract. It was about the 5th or 6th of July that he put the deed on 
record for those two pieces; but he is buying a piece of property a 
good while before he puts the deed on record; that does not state when 
he bought it; he claims that he buys property when he puts up the 
deposit required for it, but he may not put it on record for a month 
or two afterwards. Had serious thoughts of buying the Shoemaker 
tract, had made up his mind he was going to get it a year or two 
before. Does remember the first time that Digges came to him to 
sell him the Shoemaker tract, it was, he thinks a few weeks or a 
month before he actually put up the deposit. Did not say on direct 
examination that it was about the time he put up the deposit; said a 
few weeks ago. He did not stay very long on that occasion because 
witness did not want to prolong the conversation; did not want to 
tell Digges that he was dealing with Shoemaker; did not tell him. 
Does not recall Digges and Gannon coming there together the latter 
part of February; remembers Digges coming, not the time exactly, 
but doesn’t remember Gannon at all; would say he never remembers 
Gannon coming in his office. Asked if he will say whether he did 
or did not instead of that he doesn’t remember, answers “I would 
say by my memory he did not.” “To the best of my memory 
36 he did not.” Asked “Do you remember whether or not Mr. 

Gannon and Mr. Digges came to your office and Mr. Digges 
presented to you the Shoemaker tract, two or three days after that 
first call of Mr. Digges’?” Replied “I don’t remember seeing Gan¬ 
non in my life, except when he came in this room a while ago and 
said who he was.” Asked if Digges brought a plat of the tract to his 
office, answered can not recall that there was any plat shown him; 
doesn’t remember it, will say it did not occur to the best of his 
memory; that is all he has to guide him by; can’t recall that Digges 
showed him the Shoemaker tract on a map that witness had hanging 
on the wall; he mentioned he had the property and the conversation 
as witness remembers it was just as he has told it. Asked “What do 
you mean by you can not recall it? That he did not do it?” he 
answers “I purposely made the interview as short as possible because 
I did not want to discuss it.” 

“Q,. You have not answered my question. A. If you will put it 
again I will answer it. 

Q. Will you say he did not show you the Shoemaker tract on a 
map hanging on your wall. A. I don’t remember any reference to 
the map. 
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Q. Do you sav that did not occur? A. To the best of my memory 
I would say it did not occur.’’ 

He told Digges, just before he purchased the property just before 
he closed the deal, that it was worth about $1,500 an acre. Asked 
“You were not frank with him; is that true?” he answered “I had a 
reason;” asked “was that true?” he answered “I did tell him I did 
not think it was worth more than $1,500 an acre” again asked “was 
that the truth?” the following occurred: 

“Mr. Johnson: Whether he said it or not? 

Mr. Gordon: He has not answered the question. 

The Witness: I can answer it. 

Mr. Johnson: One minute. I submit- 

The Court: I think the witness understands it. 

Mr. Johnson: T think counsel has a right to understand it. 

The Court: There is no possible doubt what the question 

37 means. He has stated over and over again he said that, and 
he is asked whether or not it is true.” Witness then answered 

“Yes, I think that is all it was worth, but as there was no more 
property”—and was interrupted with the question “Then why did 
you give a thousand dollars an acre more for it within thirty days?” 
He answered, “Because there was no other property in the neighbor¬ 
hood, to be purchased and as I could not buy any cheaper, 1 had to 
take it. I feel that I paid too much for it, but I could not help my¬ 
self. This would make a difference of $50,000 on the tract. He paid 
$50,000 more for the tract than he honestly thought it was worth, 
because he could not get any more in the neighborhood; Witness 
further testified in response to questions as follows: 

“Q. Is there not any more property out there in that neighborhood 
that can be bought now? A. There is some there now, yes, sir. 

Q. It was not there then? A. Yes, but it was not offered. 

Q. Did not you know that it could be bought? A. I did not know 
then that it could be bought for any less than that. 

Q. I am asking you that. You said a moment ago you could not 
get any more in the neighborhood; that there was no more out there. 
A. These are the only tracts that I seriously tried to buy. 

Q. But that is not what you said. A. The others were not located 
so satisfactorily. 

Q. You said they were not there. Do you mean that? A. If you 
will put your question so I can understand it, I will answer it. 

Q. I asked you why it was you gave $50,000 more for a tract than 
you thought it was worth, and you said it was because there was no 
more out there, and you needed the property, as I understood you. 
A. Not as well located as that.” 

The reason he did not evince any interest in the property when 
Digges came in was because he had made up his mind and 

38 was still trying to jew Shoemaker down. He did not wish to 
show his anxiety about the property. Paid $10,000 actual 

cash for it; there is now due about thirty-five; gave him a thousand 
to bind the bargain and then gave him nine thousand when he passed 
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the deed; paid a thousand cash on the 29th of June and nine thou¬ 
sand about sixty days after that. 

Thereupon the defendant gave in evidence the testimony of the 
defendant, Louis P. Shoemaker, tending to prove that he is a real 
estate broker and had been engaged in that business since 1876; also 
x engaged as an owner selling real estate, since the death of his father, 
Pierce Shoemaker, in 1891, and is executor and trustee under the will 
of Pierce Shoemaker. Has known the property involved in this suit 
since he was twelve or fourteen years old; this tract was part of his 
father’s estate of which he had charge as trustee under the will and 
he was personally interested in it to the extent of one-fourth. In 
order to sell this property and give publicity to the fact that it was 
for sale and under his control he advertised in the papers that he 
had for sale large tracts of land in the District of Columbia, prin¬ 
cipally west of Rock Creek; he issued circulars to that effect, posted 
the property for sale, put up signs and talked to brokers, and pre¬ 
pared maps—guesses he has talked to a dozen brokers about this par¬ 
ticular piece of property. Has known Digges slightly for a number 
of years. In 1910 witness’ office was on the west side of Fourteenth 
Street, No. 612; while there Fulton R. Gordon had an office across 
the street; prior to that witness’ office was at 920 F St., for twenty 
years. Prior to 1910 had known Gordon quite a while, 12 or 15 
years; something like that.; knew then as he knows now that Gordon 
was one of the most successful operators, buying land on his own 
account and selling it. Was slightly acquainted with the Glover tract, 
knew where it was, knew the location, knew the property; knew that 
Gordon had purchased it; that was public notoriety; knew he was 
operating it, had bought it, had subdivided it and was selling it out. 
Saw the operations going on on the Glover tract when he was driv¬ 
ing along Connecticut Avenue. He took up with Gordon, 
39 personally, the subject of selling the tract involved in this 
case, several times, first communicated with him about it 
about three years before the sale; talked to Gordon about Gordon’s 
buying it. Gordon said to witness “I will come around to a point 
maybe when I can buy that property from you, after a while. I 
want to get through with this other enterprise in which I am en¬ 
gaged.” Finally Gordon commenced to talk to witness about it him¬ 
self; witness had mentioned it several times to him; finally Gordon 
spoke about it more encouragingly himself ; he said “How low will 
you sell that property?” and witness told him he wanted $2,500 an 
acre for it; he said “If you come down to 1,500 an acre, I think I 
can buy it” He told witness that twice at least. Witness told him 
he would not sell for less than $2,500. It is difficult to recall with 
what frequency these discussions between witness and Gordon ha d 
taken place prior to March, 1911, but he remembers one occasion prior 
to that date. Gordon was out beyond Mount Pleasant where he was 
working on the Blagden property; he was walking down, he was 
somewhat of a pedestrian; witness asked him to get in the buggy 
and they rode down; witness said to him “Why can’t you buy that 
50 acre tract?” he said “You ask too much. If you put it down to 
$1,500 an acre, I believe I can buy it;” witness told him he could 

4—2930a 
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not do that; that is the only positive conversation that witness can 
remember, except little short talks when he would meet Gordon and 
Gordon would say something to witness—“Have you sold that prop¬ 
erty out there yet? Well, don’t sell it. Maybe after a while I will 
be able to buy it.”—just casual conversation. That talk on the road 
was rather positive until he came in to buy the property. Witness 
had never quoted any other figure, higher or lower, than $2,500. 
He saw Gannon several times; Gannon said he wanted to sell some 
property and that witness might have something he could sell and 
could make something out of it; witness gave him at the office, like 
he gives anyone else that comes in to inquire, memoranda of several 
pieces and this 50 acre tract was one of them. Did tell Gannon the 
price, but did not talk terms and did not talk compensation, accord¬ 
ing to witness’ recollection, did not talk terms or compensation but 
did mention the price. Has an indistinct recollection of 

40 Digges coming in at one time; thinks that is the only time 
Digges has ever been in witness’ office; thinks Digges spoke 

of this property; it was after witness had sold it; that is witness’ 
recollection; witness told him it had been sold; no recollection of 
Digges coming there anytime before the land was sold; Gannon was 
there before it was sold; Gannon was there several times; guesses he 
talked to Gannon about it half a dozen times. Gannon never sub¬ 
mitted any offer for the property; thinks he came in and said he 
could sell it for $1,500 an acre; witness told him he could not do any¬ 
thing like that; that it was not of any interest to witness; asked 
whether or not Gannon or Digges or anyone else told him that Digges 
was offering this property to Gordon and brought him an offer from 
Gordon, he answered he did not know to whom thev were trving to 
sell it; they did not to witness’ recollection; witness was himself try¬ 
ing to sell it to Gordon at that time; if they had told him they were 
offering it to Gordon witness would not have attached any importance 
to it. Asked as to the extent to which brokers generally were in¬ 
formed this property was in the market, says he supposes a dozen 
brokers in town have gotten those maps, come in and talked to wit¬ 
ness about it, that they could effect a sale; has given them the price 
and talked its advantages and talked about terms to some of them; 
they would take a map and go out and maybe they would come in 
again and maybe not—just like they do in ordinary business; it is 
all talk. Does not recollect of ever having any conversation with 
Digges or with Gannon upon the subject of commission; did not 
progress that far with the sale to talk about terms or talk about com¬ 
missions. Doesn’t recall that he informed Gannon that he was in 
charge of this property as trustee under his father’s will. Gordon 
told witness he had thoroughly examined this tract and had been 
over it; don’t think there was anything witness could tell him about 
it; he told witness that he had been all over it, he said once, “I think 
I know more about that property than you do.” It was wooded land; 
witness offered to go out there with Gordon, probably a year and a 
half before the sale was made, and he said “There is no use of your 
going out with me; I know that property; I am perfectly 

41 familiar with it. I guess I know more about that property 
than you do.” He walked a good deal. Whereupon cross- 
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examination of the said witness was waived by counsel for plaintiff 
and he was excused. 

Thereupon the defendant offered to read in evidence the will of 
Pierce Shoemaker to show the defendant’s authority to deal with the 
property as trustee under the will and that under the terms of the 
will if there were any sales of the property defendant was to be allowed 
a commission of three per cent, which was objected to by counsel for 
plaintiff, but the Court held it to be admissible as tending to make 
it improbable that defendant would have offered five per cent and 
overruled the objection to which plaintiff excepted, and thereupon 
plaintiff’s counsel stated they would accept the foregoing statement, 
by counsel for defendant, of the contents of said will, in lieu of the 
reading of the will itself, whereupon, counsel for defendant an¬ 
nounced the evidence in behalf of the defendant closed and plain¬ 
tiff’s counsel announced they had no rebuttal to offer. 

And the foregoing is all the evidence offered in the case. 

Whereupon counsel for defendant renewed his motion that the 
Court instruct the jury to return a verdict for the defendant, hut the 
Court overruled said motion and refused so to instruct the jury, to 
which judgment in this behalf the defendant, by his counsel, ex¬ 
cepted, and the Court noted said exceptions on its minutes. 

Thereupon, by permission of the Court and without waiving the 
previous motion, counsel for defendant prayed the Court to instruct 
the jury as follows: 

“The jury are instructed that if they find from the evidence that 
the defendant was negotiating with the said Fulton R. Gordon for 
the purchase of the land in these proceedings mentioned, at the price 
at which the property was purchased, before the plaintiff attempted 
to interest said Gordon in the property, and that the said Digges did 
not influence said Gordon to purchase the property at the price 
stated, the verdict should be for the defendant.” 

But the Court refused so to instruct the jury, to which 
42 judgment in this behalf the defendant, by his counsel ex¬ 
cepted and the Court noted said exception upon its minutes. 

And counsel for plaintiff also offered certain prayers for instruc¬ 
tions to the jury, which the Court refused, saying: 

The Court: “I think I will refuse each one of these instructions, 
and note an exception, and I will charge the jury orally. 

I will state now, in order that you may keep within the line of the 
charge in presenting the question to the jury, that I think if the \ 
jury shall find from the evidence that the plaintiff was employed to ] 
procure a purchaser of this land at the price of $2,500 an acre and ' 
did find a purchaser at that price in Mr. Gordon, that he would be 
entitled to recover. That would be on the theory of agency, that he 
had done what he was employed to do. 

If he was the one who found the purchaser for Mr. Shoemaker, 
and found him ready to take the property at the price for which 
Mr. Shoemaker was prepared to sell it, then I think he is entitled to / 
recover. _ / . 

If he did not find him, if he was already negotiating with Mir. ' 
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Shoemaker, so that Mr. Digges did nothing whatever in the way of 
bringing these parties together, although he may have been deceived 
by Mr. Shoemaker and by Mr. Gordon, I do not see how he could 
recover upon that branch of the case, upon that theory. 

But there is another theory that must be dealt with upon the evi¬ 
dence as it stands in the case. The plaintiff testifies that he told Mr. 
Shoemaker that he had had this talk with Mr. Gordon, who was will¬ 
ing to pay $1,500 for this property; that Mr. Shoemaker said noth¬ 
ing about any negotiation that he had had with Mr. Gordon, and 
practically turned the matter over to him by saying “You get him to 
pay $2,500, and you can have your commission.” 

If after that, in reliance upon what Mr. Shoemaker thus said to 
him, the plaintiff did get Mr. Gordon to pay the $2,500 per acre, 
then he was the procuring cause of the sale, and I should think 
would be entitled, in the light of that to a commission, whatever the 
commission may be under the evidence. 

43 Therefore I think the case should be discussed in those 
two aspects. 

Thereupon, after counsel for plaintiff and defendant had argued 
the case to the jury, the Court charged the jury as follows: 

The Court: Gentlemen of the jury, this case is brought to recover 
a commission of five per cent for having procured the sale of this 
large tract of land from Mr. Shoemaker to Mr. Gordon. 

The first question is, did Mr. Shoemaker employ Mr. Digges to 
find him a customer for this property. There is no question about 
the price at which it was held $2,500. 

There was nothing to do in the way of bringing Mr. Shoemaker 
to anything or to anybody. He stood there, as all the evidence shows, 
on his price of $2,500 an acre, and never varied from it. The point 
was to get somebody who would come to it. 

Now, did he, through Mr. Gannon, employ Mr. Digges to get him 
a customer who would pay $2,500 an acre for this property? You 
will consider the evidence in the case pro and con, all the evidence 
on the part of the plaintiff, from himself and from Mr. Gannon, tend¬ 
ing to show there was such an employment, and the evidence on the 
other side, from Mr. Shoemaker and Mr. Gordon, tending to show 
the contrary. What is the fact about it? Was there that employ¬ 
ment? 

If there was, he did not make any exception of anybody; he did 
not say that will not apply to Mr. Fulton because I am negotiating 
with him, and you need not go near him. If there was any employ¬ 
ment at all, upon the evidence in the case, it was a general employ¬ 
ment to find him a customer who would take the property at that 
price. 

It is not claimed that Mr. Fulton Gordon up to that time had ever 
evinced any willingness to take it at $2,500. He had always insisted 
that that was too much, although he said himself that he had made 
up his mind that he would have to buy the property. 

Now if that was the employment, did Mr. Digges do what he was 
employed to do? Did he find a man to pay that price for it? 

44 No matter how well Mr. Shoemaker and Mr. Gordon knew 
each other, did he bring them together-as seller and pur- 
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chaser, into those relations, so that they as the result of what Digges 
did, consummated the sale? Was he in that sense the procuring 
cause of this sale? 

The evidence is conflicting upon that subject. There is evidence 
on the part of the plaintiff tending to show that he was; evidence on 
the other side tending to show that he was not—that the sale itself 
was not brought about in any degree by the efforts of Mr. Digges; 
that these negotiations had been running on for years and that the 
parties were in that frame of mind where they were eventually bound 
to come together, and that the course of the two parties toward each 
other was not influenced or affected in any degree by any effort of 
Mr. Digges. 

That is a question of fact for you. Which is the truth about it? 
If there was this employment then was it fulfilled by Mr. Digges, 
and did he procure the customer who was ready and willing to take 
the property at the price named, and who did take it at that price? 
If the plaintiff has made out his case upon that theory then he is en¬ 
titled to recover. 

If he is not entitled to recover upon that theory there is another 
upon which, if the evidence proves satisfactory to you, he may be 
entitled to recover. He says that he went to the defendant and he 
told him that he was having these negotiations with Mr. Fulton 
Gordon; that Gordon had offered $1,500 and he asked Mr. Shoe¬ 
maker if he stood firm at 2,500; Shoemaker says, “Yes, I know he 
has offered $1,500 but I will not budge from $2,500 and you go back, 
you get to work and get him to pay $2,500 and you shall have a com¬ 
mission.” 

Now, was that said? That is the first question. Mr. Shoemaker 
says he never had any talk with Mr. Digges about it; that Mr. Gan¬ 
non did come to his office six or seven times, but he never had any 
talk with Mr. Digges. What is the truth about it? That is a ques¬ 
tion of fact for you. You have to decide it no matter how un- 
45 pleasant it may be. Which are you satisfied, from all the evi¬ 
dence in the case, is telling the truth about it? Did that con¬ 
versation occur? If it did not then you have nothing to do with this 
branch of the case at all. < 

But if that talk was had, then did Mr. Digges fulfill that condition? 
Did he go back and follow up Gordon, as he claims he did, until 
Gordon was ready and willing to come up to $2,500? Did he get 
him to come up to $2,500, and did he as a result of his, Digges’, 
efforts, come up to that price? If he did, then he has earned this 
money, he has earned his commission. That is a question of fact 
for you. 

It would not make any difference—if the plaintiff has proved all 
that—it would not make any difference with his right to recover, 
that Gordon and Shoemaker closed the trade between themselves 
without any reference to Digges, ignoring him. That would not cut 
Digges out of his right to recover, if he got Mr. Gordon ready to pay 
the $2,500 and if that was the result of his efforts. 

I think that is about all there is to this case, gentlemen. You will 
consider both of those theories of the case, and see whether upon 
either one of them the evidence is sufficient upon the part of the 
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plaintiff to incline your minds to believe that he is right rather than 
that the defendant is right upon the proposition involved. 

Of course the burden is upon the plaintiff to make out by a fair 
balance of the testimony that he is entitled to recover upon one or 
the other of these theories. 

You will not concern yourself with the affidavit attached to this 
declaration. The declaration itself is nothing that you may need 
to consult, but you may take it with you. 

Mr. Johnson: If your Honor please, may I make a suggestion in 
that direction? 

The Court: Yes. 

Mr. Johnson: I know it has pretty generally been the prac- 
46 tice to submit the declaration that way, but they do not have 
the defendant’s plea before them- 

The Court: There is no occasion for sending it out unless the 
parties desire it. Do you care anything about it? 

Mr. Gordon: No. 

The Court: You need not take it. I do not think there is any 
reason for sending it out. It is of the most general nature. I do 
not think there is any reason to send it out. Sometimes the declara¬ 
tion tells about the cause of action specifically. 

Mr. Thomas: What would be the situation if the jury did not re¬ 
member the amount? 

The Court: You can give them the amount, Mr. Clerk. 

The amount claimed in the declaration is $6,300 and something. 
Give them the date, so that if they wish to add interest they can do 
so in case they find for the plaintiff. 

The Clerk (handing a paper to the jury): The amount stated in 
the declaration is $6,332.50. 

The Court: That is five per cent upon the selling price. You may 
retire gentlemen. We will wait for your verdict.” 

And the defendant prays that the foregoing exceptions may be 
saved to him, signed and sealed by the Court and made part of the 
record in this case, which is accordingly done this eighth day of 
Februarv, 1916, now for then. 

WENDELL P. STAFFORD, [seal.] 

Service of a copy of the foregoing bill of exceptions and of notice 
of submission of the same to the Court on January 20, 1916, ac¬ 
knowledged this seventh day of January, 1916. 

PEYTON GORDON, 

Counsel for Plaintiff. 

[Endorsed:] No. 56,958. At Law. Daniel Carroll Digges vs. 
Louis P. Shoemaker. Duplicate. Bill of Exceptions with acknowl¬ 
edgement of service of copy & of notice of submission to Court. Sub¬ 
mitted Jan. 20, ’16. M. 63, p. 234. Duplicate. Wm. G. Johnson, 
Attorney and Counsellor at Law, Fendall Law Building, Washing¬ 
ton, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2930. Louis P. Shoemaker, appellant, vs. Daniel Carroll Digges. 
Court of Appeals, District of Columbia. Filed Feb. 29,1916. Henry 
W. Hodges, clerk. 








